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Adm ni strator,
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Conpl ai nant

Docket SE-10389
V.

DENNI S | RW N ANGELL
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OPI Nl ON AND ORDER

The respondent has appealed fromthe oral initial decision
of Adm nistrative Law Judge WIlliam A Pope, Il, rendered in this
proceedi ng on January 4, 1990, at the conclusion of an
evidentiary hearing.' By that decision the |aw judge affirmed in
part an order of the Adm nistrator revoking respondent's

comercial pilot certificate on allegations that he operated an

'An excerpt fromthe hearing transcript containing the
initial decision is attached.
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aircraft while under the influence of alcohol, in violation of
sections 91.9 and 91.11(a)(1), (a)(2), and (a)(4)’ of the Federal
Avi ation Regul ations (FAR), 14 CF.R Part 91.°

The only issue before the Board in this appeal® is whether
the Adm ni strator sustained his burden of proving that
respondent, who was adnittedly intoxicated® and who was
admttedly on the aircraft, a two-seater Piper Super Cub,
operated its controls during the flight in question. Respondent
contends that the other person on board, who is also a pilot, was

the only person who nani pul ated the controls. Moreover, he

’As amended at the hearing.

°FAR 88 91.9 and 91.11(a)(1), (a)(2), and (a)(4) provided at
the tinme of the incident as foll ows:

"§ 91.9 Carel ess or reckless operation.

No person may operate an aircraft in a careless or reckless
manner so as to endanger the |ife or property of another.

§ 91.11 Al cohol or drugs.

(a) No person may act or attenpt to act as a crewnenber of a
civil aircraft-

(1) Wthin 8 hours after the consunption of any al coholic
bever age;

(2) Wil e under the influence of alcohol....

(4) Wiile having .04 percent by weight or nore al cohol in the
bl ood. "

“The Administrator alleged that respondent operated an
aircraft at altitudes of |ess than 1000 feet while performng
acrobatic maneuvers over residences and business areas, in
violation of FAR 8 91.79(b). This allegation was not sustained
by the law judge as a result of his ruling that the Adm nistrator
had not proved respondent was the pilot during the entire
operation of the aircraft, infra.

*Respondent does not dispute that his bl ood al cohol content
regi stered .165% . 164%
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argues that it was not his burden to refute the allegation that
he piloted the aircraft, but the Admnistrator's burden to
establish the identity of the operating pilot. W do not
di sagree with this contention, nor do we disagree that the
evi dence that respondent was the sole operator of the aircraft is
| acki ng. Nonetheless, we find that the Adm nistrator did produce
sufficient evidence to satisfy his burden of proving that
respondent was the pilot during at |east the | anding phase of the
oper ati on.

Upon consi deration of the briefs of the parties, and of the
entire record, the Board has deternmined that safety in air
commerce or air transportation and the public interest require
affirmati on of the Adm nistrator's revocation order. For the
reasons that follow, we will deny respondent's appeal and affirm
the initial decision.

The record before the Board establishes that on the evening
i n question, respondent was drinking alcohol with a man and a
wonman at a bar across the street fromNorth Perry Airport. All
three individuals were pilots for Aerial Sign, which is based at
North Perry Airport. According to the woman, the two nen deci ded
that they would go flying. They left the bar and went to the
airport, where they attenpted to start a few of the planes. She
observed themin an aircraft as it lifted off.

A police officer for the City of Mramar observed the
aircraft flying in the dark, without lights, and naking erratic

engi ne noi ses. He then observed the aircraft doing |oop and turn
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maneuvers and flying | ow over residential areas. Several other
| ocal police officers also observed the aircraft, and an aeri al
unit was asked to respond to the situation. A Dade County
sheriff's helicopter was forced to take evasive action when he
believed the aircraft was intentionally heading towards him A
Broward County helicopter pilot then rel ayed over the radi o that
the aircraft appeared to be on approach to land at North Perry
Airport. Al of the local authorities converged on the airport.
The Adm ni strator produced several police officers who
testified regarding their observations at the airport.
Respondent was seen getting out of the front seat of the
aircraft, unassisted. He was placed by a police officer in a
prone position on the ground and handcuffed. Only then was it
noticed by the arresting officer that soneone else was in the
aircraft, because that person was sl unped backwards in the rear
seat. The individual had to be physically renoved fromthe
aircraft. He was unable to stand up due to his advanced stage of
i ntoxi cation. According to another police officer, he passed out
after he was placed on the ground. No one asked respondent if he
was the pilot of the aircraft.® Everyone apparently assumed that
he was, since the other occupant did not even know where he was,

and because he did not appear to be in control of his faculties.’

‘When this particular aircraft is flown with two persons on
board, the pilot in command is usually in the back; when it is
flown alone, the pilot usually sits in the front.

‘According to one police officer who is also a private
pilot, based on his observations at the airport, there is "no
way" the person in the rear could have operated the aircraft.



5
The ot her occupant was neither interrogated nor arrested.

Respondent denies that he operated the aircraft. He clains
that the other occupant was a much nore experienced pilot than he
was and in fact, respondent insists, he does not even know how to
perform acrobatic maneuvers. Thus, respondent argues, the order
agai nst himshould not be affirnmed because it is just as likely
that the other pilot was responsible for the entire reckl ess
operation. Wiile we agree with respondent that the
Adm ni strator's order cannot be sustained based solely on the
assunptions of the police officers that respondent was the
operator of the aircraft, we are nonethel ess persuaded that there
is sufficient evidence to support the | aw judge' s concl usion that
respondent did at |east at sone point nmanipulate the controls of
the aircraft, and therefore, acted as a crewrenber within the
neani ng of section 91.11.

The arresting officer testified that when he arrived at the
airport, he ran after the aircraft and tried to stop it as it was
taxiing on the runway. He saw only one person, later identified
as respondent, seated in the front of the aircraft. Wen the
aircraft stopped, he saw that person's hand nmake a notion, and,

si mul t aneously, he noted that the aircraft engine shut off.

Al t hough the aircraft may be operated fromeither seat, a
pilot seated in the rear would have to |l ean forward to reach the
m xture control, throttle, ignition switches, and trimcontrol

(..continued)
(TR-198).
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all of which are located in the front of the aircraft. There was
al so testinony that there are no brakes in the rear of the
aircraft; in order to stop the aircraft while seated in the rear,
a pilot would have to close the throttle, which again, is |ocated
in the front of the aircraft.

The Adm nistrator also produced a letter witten by
respondent to his former enployer, the owner of the aircraft.
Respondent apol ogi zes for the incident in this letter, expressing
his renorse for having "gotten drunk"” and "doing a stupid thing,"
al t hough he does not directly admt that it was he who was
operating the aircraft. Finally, the woman pil ot who was with
respondent that evening reluctantly testified that subsequent to
his arrest, respondent admtted to her that he was flying the
aircraft during the incident in question.?®

The | aw j udge concl uded that the flight was a "joint
venture" by respondent and the other pilot. He specifically
rejected respondent's denial that he operated the controls of the
aircraft at any tinme as not being credible, noting that both his

adm ssion to the wonman pilot and his letter to the owner of the

*Respondent petitions in a separate pleading for a rehearing
based on what he clains is "new matter." He offers docunents
which clearly were available to himat the time of the hearing
and which he clainms establishes this wtness' bias against him
asserting she is his "jilted lover." The Board s Rul es of
Practice, 49 CF. R 8 821.50, provides for petitions for
rehearing after Board decisions on the appeal of the initial
deci sion are served. Moreover, such petitions nust explain why
the new matter could not have been di scovered by the exercise of
due diligence prior to the date of the hearing. Respondent's
petition fails to provide the requisite explanation and it is
premature. Accordingly, the petition is denied.
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aircraft indicate otherwise. He found significant the testinony
of the police officer that the front seat pilot's hand noved at
about the sane tine as the engi ne stopped, indicating that that
person, i.e., respondent, was then in control of the aircraft.
Since there was no reliable evidence that respondent was the only
pil ot operating the aircraft that evening, he concluded that the
Adm nistrator failed to establish that it was respondent who
performed acrobati c maneuvers or operated the aircraft at |ow
altitudes, as alleged in the order.’

W find no error in the |aw judge' s assessnent of the
evidence. To the contrary, respondent's claimthat he never
touched the controls is, in our view, incredible in light of the
several police officers' testinony that they found the other
pilot slunped in the rear seat, unable to get out of the aircraft
or even stand up on his own. This testinony persuades us that
the respondent, not the other pilot, nust have been mani pul ati ng
the controls, which were in the front of the aircraft, at the
time of | anding.

Finally, we reject respondent's contention that only the
pilot in command of an aircraft may be held responsible for a
violation of section 91.11, for nothing in the wording of the
regulation so limts its applicability. W have no difficulty
concl udi ng, noreover, that the public interest in air safety
requires the revocation of any airman certificate whose hol der

acts as a crewnrenber of an aircraft while under the influence of

*The Administrator has not appealed this finding.
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ACCORDI NGLY, I T IS ORDERED THAT:
1. Respondent's appeal is denied;
2. The Admnistrator's revocation order, as nodified by the | aw
judge, and the initial decision and order are affirmed; and
3. The revocation of respondent's commercial pilot certificate
shal | begin 30 days fromthe date of service of this order.™
VOGT, Chairman, COUGHLIN, Vice Chairman, LAUBER, HART and

HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi nion and order.

“For purposes of this order, respondent nust physically
surrender his certificate to an appropriate representative of the
FAA pursuant to FAR 861.19(f).



